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BEFORE THE 
GEORGIA PUBLIC SERVICE COMMISSION 

In Kc ) 
) 

Services, LLC and MCT WorldCom ) 
Communications, Inc Against BcllSouth ) 
Telecommunications, Inc ) 

Complaint of MClmetro Access Transmission ) Docket No. 11901-U 

I. INTRODUCTION 

HellSouth Telecommunications, Inc (“BcllSouth”) respectfully moves the Georgia 

Public Service Commission (“Commisslon”) for leave to reopen the record by having the 

Commission consider newly discovered evidence i n  this case. This newly discovered evidence 

consists of discovery responses served in Florida by MCT WorldCom Communications, Inc and 

MCInietro Acccss Transmission Serviccs, LLC (collectively “MCT”) and selected documents 

froin MCl’s wcbsite, which reflect that MCI is currently offering Digital Subscnber Line 

(“DSL”) x m i c e  to i t s  rcsidential voice customers in Georgia. This ncwly discovered evidence 

contradicts thc testimony of MCI’s witnesses and undermines MCl’s claims in this proceeding 

and sliould be coiisidercd by the Commission 

II. STATEMENT OF THE FACTS 

On June 2 ,  2003, MCI scrved responses lo discovery i n  Docket No. 020507-TP, whlch is 

a procecding pending bcforc the Florida Public Service Commission conccming a complaint 

lilcd against BellSouth by the Florida Comperitivc Carriers Association. In these discovery 

responses. a copy of the public disclosure version of which IS attached as Appendix I ,  MCI 

;lckllowlc(lgcd thal  11 rCCCntly liad “begun selling DSL lo 11s UNE-p CUStomCrS I n  Florida ’’ 



Appeiidix I I  UI 6 

indicalcd lhat  i t  also was providing DSL service in other states, including Georgia. Id at 7, 

MCI provided t l ie  ratcs, lernis, and conditions Tor i ts  DSL service and 

After rccciving thcsc discovery rcsponscs, BellSouth attempted to conlimn that MCI was 

offerin: DSL service lo 11s IJNE-P custoniers in Georgia BcllSouth d id  so by checking MCl’s 

wehsilc Tor tlie “Neighborhood,” which featurcs a service called “Neighborhood Hispeed.” This 

sewice, which is dcsigned for customers wanting “unlimited local, long distance call ing and high 

speed Inrcmet access,” uses DSL tcchnology and i s  available for $99.99 per month. B y  entenng 

a workii ig lelephonc number for a BellSouth customer in DeKalb County, BellSouth confirmed 

that MCI offers DSL servicc to residential customers in Georgia who are scrved via the W E - P .  

Copies of selected pages rroin MCl ’s  website are attached as Appendix 2. 

I l l .  DISCUSSION 

A court inay rcopcn a case for the introduction of additional evidence at any time before a 

decision i s  reiidercd Swicklund 1, S m e ,  115 Cia. 227, 41 S.E. 713, 715 (1902). The decision 

whclhcr tn do so rests largely in the court’s discretion. Dlmmick v Pullen, I20 Ga. App 743, 

172 S I-k2d 196, 197 (1969); Dennrr v Weekes, 46 Ga. 514 (1872) (a court “may . , permit the 

introduction o f  evidence thak should have been offered earlier but was inadvertently omitted or 

discovered subsequently”) Howevcr, the relusal 10 reopen a case can be an abuse of discretion 

when the pafly prcsenting the additional evidence has actcd i n  good faith and no prejudice would 

rcsult to the olhcr party i f t h e  case were rcopcned. Wzckhum v. Torley, 136 Ga. 594, 71 S.E. 881, 

883 (131 1 ) .  In reopening a case, the court may do so to  receive certain evidence on a particular 

poinl without rcopcning i t  Tor thc introduclion o f  evidence generally. Bvidger v Exchange Bank, 

I X G a  8 2 1 ( 2 ) , 5 6 S . E  97,99(1926). 
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Herc, thc Commission should reopen the record to consider thc newly discovcrcd 

docunienls that arc thc subjcct of this Motion. BellSouth has acted in good faith in obtaining the 

docunicnts attachcd as Appendix 1 and Appcndix 2, and BellSouth’s failure lo  introduce these 

ducumcnls at the hearing is not attnbutable to any lack of diligence on BellSouth’s part On the 

contrary, lhcsc documents did not exist at the tiinc the hearings wcre held on February I1 and 12, 

2003 bccausc i t  was only after those hearings that MCI began offering DSL service to its W E - P  

custoiners in  Georgia. Cf Parroff v Farmzotrf Developne/u. Inc.. 256 G a .  App., 568 S E 2d 

148. 1.51) (2002) (upholding trial court’s refusal to reopen the casc when the plaintiff, who was in 

possession o f l h c  documcnt i n  qucstioii p r i o r t o  trial,“simply waited until t na l  to  thoroughly 

examine the document . ”) 

Reopening the record IO consider the documents that arc the subject of BellSouth’s 

Motion would not prejudice MCI On thc contrary, MCI should welcome the introduction of 

thcse documents into evidence in order to set the record straight For example, at the hcaring, 

MCI’s witness Lichtcnberg told this Commissioir that MCI was not able lo offer its own 

competing DSL service because i t  lacked “the enormous capital expenditure that would be 

required lo  enter the Georgia DSL market ..” Ixhtenberg,  Tr. at 27 Similarly, MCI witness 

Gillan rcrtilied that MCI could not “as a practical matter” offer its own competing package of 

voicc and DSL service and that, as result, “MCI will be forced to cede that market segment to 

BellSouth” unless BellSouth were required to provide its DSL service to MCI’s voicc customers. 

Gillan, Tr at 138 Obviously, both Ms. Lichrcnberg and Mr. Gillan were mistaken, as MCI is 

capable o f  orrering its own competing DSL service and can readily compete for customers 

scckiiig d puckagc of-voice and DSL service, sincc i I  IS doing so rn Georgia today 
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Fuahcmiorc, Ms Licthcnberg told ihis Coinmission that a customer using BellSouth’s 

DSL scrvice would be unlikely to switch voice providers because “the customer would need to 

change his or hcr c-mail addrcss and noliTy his or hcr contacts of that change ” Lichlhenherg, Tr 

at 25 However, MCl’s DSL service allows a customer using America Online to retain his or 

hcr AOL c-mail addrcss. Appcndix 2 at 5 .  Thus, a BcllSouth DSL customcr using AOL who 

swilches to MCl’s DSL servicc would not have to change his or her e-mail address, 

notwitlistanding Ms. Lichteiiherg’s testiiiiony to the contrary.’ 

Failure [o reopen the record would resuli in a manifest InJustice, since the newly 

discovered cvidcnce that is the subjecl of BellSouth’s Motion completely undermlncs MCI’s 

claims against BellSouth. The lynchpin of thosc clalnis IS MCl’s position that BellSouth’s 

policy to provide DSL scrvice “if and only i f  the end user customer purchases BellSouth’s retail 

voicc bcrvicc (cither as provided b y  BellSouth o r resold b y  a C LEC)” is anticompetitive and  

discriminatory iii violation of Georgia law As Mr. Gillan 

opiiied, “If  BellSouth i s  permitted to refuse DSL service to customers merely because they desire 

a differcnt voice provider, then customers clcarly will be harmed ” Gillan, Tr. at 129-130. 

MCI Post-Hearing Brief at 17. 

While BellSouth obviously disagrees with such claims, the Commission should be aware 

that MCI provides DSL service if and only if the end user customer purchases MCI’s voice 

service and refuses DSL servicc to customers merely because they desire a different voice 

provider This is clear from the terms and conditions section of its “Neighborhood HiSpeed” 

’ It IS uiiclcar whethcr MCl’s represcniailvea wcre or should liavc heen a n a r e  ofMCl’s  plans io offer DSL 
sc rv~ce  i o  r ~ b i d c n i ~ ~ l  cmtomers in Gcoigia whcn they testified befurc this Commission at the hearlngs on February 
I I and I? .  2003 IIowever, i t  appcarc thei within 1wo months of thosc hearing,. MCl’s Chicf Executivc Officer 

bninc limc Siw Blunienstciii. K and Zuckcrman. G ,  “A Kesurrcci~un or WorldCom Worries Ailing Telecom 
ScLIor,” / ? I < .  Wid/ Srwer Jouniol (April 15, 2003) (descnbing the Neighborhood plan and  siatlng that “Mr Capellaa 
S J W  ihal  WorldCoin also plans high-speed Internet scrvice via digital subscrlber lines by using assets It purchased 
l a s t  year ( l i um another company in bankruptcy)”) 

announced ihc  cumpany’s inirnt ion 111 o k r  resideniial USL servlce, which prcsumably had been in the works for 
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scrbicc, i i i  which MCI warns customers "l jyou ciiunge .yaw lncul lclephoiie compuny. your 

IISl. W ~ I : I W  m i i l  he cancelled and yoid iuill be rissesseil lhe equipinen1 charge of $150.00. '' 

Appendix 2, nl 8-9 (crnphasis addcd), Appendix I ,  at 8 Or, as MCI states more bluntly: "Your 

lociil pliorw roinpari,v must he MCl for vou to receive DSL Service. I '  Appendix 2, at 10 

(cmphnsis added) In short. to receive MCl's DSL service, a customer must purchase VOICC 

servicc liom MCI,  and should the custoincr prcfcr a dirferent local voicc provider, the customer 

cannot gct DSL service from MCI It IS hypocritical for MCI lo challenge conduct i n  which MCI 

i tsel l '  is cngagcd. and the Commission must consider such hypocrisy in resolving this case.* 

For the (oregoing reasons, the Commission should grant BellSouth's Motion and should 

reopen ihe rccord by including Appendix 1 and Appendix 2 to this Motion as part of the record 

in this case 

Rcspcctfully submitted, this 23rd day of Junc, 2003. 

JOHNT T k J d  
I025 Lenox Park Boulevard 
Suite 6COl 
Atlanta. Georgia 30319-5309 
(404) 986-1718 

R. DOUGLAS LACKEY 
MEREDITH E. MAYS 
BellSoulh Center - Suite 4300 
675 West Peachlree Street, N.E 
Atlanta, Georgia 30375 
(404) 315-0750 

' i\ccording io Mr Gillan. rhc "fundamental issue" in ihis casc "is whelher i t  IS reasonable for BellSouth IO 
refuse io pro\wdc service to 11s own customers . '' Gillan, Tr a t  155 I F  anything,  RellSouih's DSL policy is  more 
rcasonable than MCl's, since a BellSouth DSL customer can retain the DSL service while having her or her volce 
x n i c e  provided by a CLEC cngaged in resale The same cannot be said about MCI, which will disconnect DSL 
SCTYICC i f  thr c i i ~ r o ~ i i c r  decides to choose any voice provlder orhcr ihan MCI 
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CERTIFICATE OF SERVICE 
Docket No. 11901-U 

This IS  lo certify tha l  1 have this day served a copy of the within and foregoing upon 
known parties of record, upon known parties of record, by sending samc via United States Mail, 
properly addressed as follows 

Kristy R Holley, Division Director 
Consumers' Utillly Counsel Division 
47 Trinity Avenue, S.W 
4Ih Flour 
Allanfa. Georgia 30334 
(404) 656-3982 o 
(404) 651 -9394 f 
Lrisly hollevfi$cuc oca slate Ea us 

David 1 Adclman, Esquirc 
Charles B. Jones, 111, Esquire 
lackic I_ Volk, Esquire 
Sutherland Asbill & Urennan LLP 
Wl Pcachtree Street, N E 
Atlanla, Georgia 30309 
(404) 853-8000 o 
(404) 853-8806 f 
diodclni;in,~,sablaw.coin 
cbioiies/lisablnw.com 
jlvolk@.sahlaw.coin 

Su7;innc W Ockleberry, Esquire 
AT&T Communications of the 

Southern States, LLC 
1200 Pcachtree Street, N E 
Ruoni 8077 
Allanta, Georgia 30309 
104-8 10-71 75 0 ;  404-877-7645 f 
socl l~chcrry~~at t .coni  

T h i s  ?*day ofJune  2003 

Danicl S Walsh, Esquire 
Assistant Attorney General 
Department of Law - Slate orGeorgia 
40 Capitol Avcnue, S.W. 
Atlanta, Georgia 30334-1300 
(404) 657-2204 o 
(404) 656-0677 f 
daii.walsh~la~.statt. .ca.us 

Dulaney L O'Roark, Esquire 
WorldCom, Inc. 
SIX Concourse Parkway 
Suite 3200 
Allanta, Georgia 30328 
(770) 284-5498 o 

de.oroarki$wcom.com 
(770) 284-5488 f 
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